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QUESTIONS PRESENTED 


1. The question is whether, in a trial upon indictments 
for second degree murder and for assaultwith intent to kill 
and for assault with a dangerous weapon, the District Court 
erred in refusing defendant's motion, at the conclusion of 
the Government's case and renewed at the conclusicn of 
defendant's case, for a judgment of acquittal on the ground 
that the jury could not, on the basis of the Government's 
evidence or on the basis of the total evidence, reach a con- 
clusion beyond reasonable doubt that the defendant had not 


acted in self-defense. (Transcript pages’ 2C5, 399). 


2. The question is whether, in a2 trial upon indictment 
for second degree murder, the District Court caused reversible 
error in refusing to permit defendant to introduce evidence 
consisting of police reports relating to previous arrests of 
the decedent for crimes of violence and of details of crimes 
of violence for which decedent was convicted. (Transcript 


pages 288-291, 390-391) 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,909 
Criminal 517-65 


LARRY A, ROWE, Appellant 
vs 


UNITED STATES OF AMERICA, Appellee 


Appeal from a Judgment of the United States 


District Court for the District of Columbia Circuit 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted by the Grand Jury on five counts, 
as follows: 

(1) Second degree murder, under Title 22, D.C. Code, 
section 2403, for causing the death by pistol shot of Bobby 
Gene Harris; 

(2) Second degree murder, under Title 22, D.C. Code, 
section 2403, for causing the death by pistol shot of Donald 
Frederick Cole; 

(3) Assault with intent to kill, under Title 22, D.C, 


Code, section 501, for shooting Jesse Lee Bowden; 


25, 


(4) Assault with a dangerous weapon (a pistol), under 
Title 22, D.C. Code, section 502, for shooting Jesse Lee 
Bowden; 

(5) Carrying a concealed weapon (2 pistol), under Title 


22, D.C. Code, section 3204, 


Appellant was found guilty by jury trial in the United 
States District Court for the District of Columbia, in the 


exercise of its jurisdiction under Title 11, D.C. Code, section 


521(a) (2), of manslaughter under Counts (1) and (2) above, of 


Count (4), and of Count (5). He was found not guilty of Count 
(3). 


This Court has jurisdiction of this appeal under Title 28, 


United States Code, section 1291. 


STATEMENT OF THE CASE 

By indictment filed on May 10, 1965, the appellant was 
charged with second degree murder for shooting and thereby 
causing the deaths of Donald Frederick Cole and robby Gene ‘Ear- 
ris in the District of Columbia on March 6, 1965; he was 
further charged with assault with intent to kill aaia assault 
with a dangerous weapon for shooting Jesse Lee Bowden in the 
District of Columbia on March 6, 1965; and he wes further 
charged with carrying a concealed weapon, a pistol, in the 
District of Columbia on March 6, 1965. 

On May 14, 1965, appellant pleaded not guilty. He was 
tried by jury in the United States District Court for the 
District of Columbia on October 25, 26 and 27, 1965. 

The evidence presented by the prosecution concerning the 
facts and circumstances on March 6, 1965, leading up to and 
including the shootings here involved consisted of the testi- 
mony of three eye-witnesses; Walter Curry (brother of the 
decedent, Bobby Harris), Margaret Woodson (in front of whose 
home the events occurred), and Jesse Bowden (the person who 
was shot, giving rise to the two assault counts). As stated 


by these three prosecution witnesses (and not controverted in 


their essential features by the defense), the facts and circum- 


stances were as follows: 


On the morning of March 6, 1965, some time between the 
hours of 10:00 A.M. and 11:00 A.M., a group of five men were 


engaged in an argument with a sixth man and two women. The 


group of five men were Bobby Harris (a decedent); Donald Cole, 
also referred to as Pancake (a decedent); Jesse Bowden, also 
referred to as Pete (the man who was shot); William Bowden 
(Jesse's brother); and Ernest Robinson, also referred to as 
Junior. The sixth man, accompanied by the two women, was 
June White; one of the women was his wife Eunice White; and 
the second woman was named "Sandra". The argument took place 
in the middle of the block on M Street, N.W. between Sth 
Street and 6th Street. Tho grouo of five men had been drink- 
ing whiskey and beer earlier in the morning and were "high".* 
During the course of this argument, 2 man named Joseph 
Canty was returning on M Street towarc 5th Street from the 
Safeway Store with a cart containing groceries. As he 
approached the arguing group he greeted Eunice. William Bowden, 


apparently without provocation, struck Joseph Canty in the face. 


Canty then ran from the group up to the corner of 5th and M 


Sts., turned the corner, and went into the Woodson house at 
1135 Sth Street, where he lived. The group of five men then 
followec him tc the front of the Woodson house at 1135 Sth St., 
at which point they engaged in an argument with Mr. Woodson, 
two of his daughters, and Canty, all of whom were on the steps 
of the Woodson house. Mr. Woodson went into the house and 
returned to the steps with a hatchet. One of the group of five 


men went to a nearby automobile and returned with a three-foot 


* Testimony of Jesse Bowden (Transcript pages 164-166) end 
Benjamin Green (Transcript, page 210). 


bumper jack handle. Violent language and threats ensued. 

While the argument was occurring, Larry Rowe, the appellant, 
who had been visiting at the Woodson house, was seen standing 
near the foot of the steps of the Woodson house. He was not 
participating in the argument. He left the Woodson house, 
crossed the street, and went to his room on M St. eae Sth St. 
4s he left the Woodson house, he was heard to say that he was 
going to call the police. He soon returned. At the time he 
returned, Bobby Harris, Jesse Bowden, and Donald Cole were 
still in front of the Woodson house continuing the argument with 
Mr. Woodson and Joe Canty and the two Woodson daughters. Ernest 
Robinson and William Bowden were near the corner of 5th and 
M. Sts. Larry Rowe passed between the three men standing in 
front of the Woodsen house. Some words were exchanged. The 


three men turned on Larry Rowe and started rushing him. The 


other two men, William Bowden and Ernest Robinson, also came at 


Larry Rowe, behind the others. William Bowden had a knife and 
Ernest Robinson had the jack handle. Larry Rowe backed up fast; 
the three closed in on him from different sides; Rowe pulled 
the gun from his pocket and fired a shot into the ground. This 
shot did not stop the attack. The gang kept coming at. him fast 
as he was backing up. When they were four feet or less from 
him he fired at them, hitting Harris twice, Cole once, and 
Jesse Bowden once. Although unused bullets remained in the gun, 
he did not fire at William Bowden, who had the knife, or at 
Ernest Robinson, who had the jack handle. They were not as 


close to him as the others. Instead, he ran into the Woodson 
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house, and later went next door to 1137-5th St. where he was 
arrested. 
The prosecution's eye-witnesses, Walter Curry, Margaret 


Woodson, and Jesse Bowden, all agree on the foregoing facts 


(Curry, Transcript pages 15-16, 27-28, 30-34, 55-60; Woodson, 


Transcript pages 74-77, 91-95; Bowden, Transcript pages 116-118, 
183-192, 195-200). The essential facts of the attack were also 
confirmed by another eye-witness, Quecnie Mac Kitt, who was 
standing in the door of her home at 1131-5th St. (Transcript, 
pages 281-283). Harrison Woodson, who was standing on the steps 
of his home, also confirmed these facts (Transcript, pages 
250-251, 254-257, 270-271). 

These witnesses differ somewhat regarding the remarks made 
by various of the atteckers while pursuing Larry Rowe. Walter 
Curry said there was an argument (Transcript, page 31). Margaret 
Woodson said: "They said he hac this gun and that he better use 
it and if not, they were going to kick his ---" ... "they 
said, he had this gun and he better kill them,and if not, they 
were going to kill him." (Transcript, pages 91-92). At the 
Court's request, Margaret Woodson repeated this testimcay (trans- 
eript, p. 92). Harrison Woodson stated that one of the gang 
said to Rowe, “What the hell are you looking at. I will kick 
your Goc damn ass." He then stated that the man snatched the 
jack and started at Larry. (Transcript, page 254). Queenie 
Mae Kitt said that the two pursuers closest to Larry Rowe, as 
they passed her gate, anc before any shots were fired, said 


"Let's get this bad MF". (Transcript, page 282). 


Probably the most significant testimony relating to these 


events was that of Jesse Bowden, the man shot but not killed. — 
This testimony appears at pages 185-192 of the Transcript. In 
summary, Jesse Bowden stated thmt he first saw Larry Rowe when 
he was in front of 1135 5th St. (Transcript 185). Rowe was in 
the midst of the arguing crowd of people (Transcript 186). As 
he came through the group he said something, but Eayaen does 
not recollect what it was (Transcript 187). He did not see a 
gun in his hand (Transcript 187). Before he heard the first 
shot, Bowden, Cole, Harris, Bowden's brother and Robinson were 
all going after Rowe to get him (Transcript 189). They in- 
tended to hurt him (Transcript 190). Before this, he did not 
know Rowe and never had any trouble with him (Transcript 190). 

Apart from the testimony of arresting officers, medical 
and autopsy testimony, this completec the prosecution's case, 
At this point counsel for the defendant moved for judgment of 
acquittal on the first four counts of the iaaietuest,.on the 
ground that the see of necessity, must have had a espacuabis 
doubt as to whether the defendant acted in self defense or 
not, and having such doubt, could not find him guilty of the 
crimes charged in the first four counts. The Court denied the 
motion, stating that he thought there were sufficient facts for 
it to go to the jury. (Transcript, pages 205, 399) 

The defense then put on its case. The testimony of eye- 
witnesses presented by the defense conformed in material res- 
pects to that presented by the prosecution witnesses. A police 


officer testified to the character of the decedent Cole, stating 


that he had a reputation for being aggressive and violent when 
drunk, and that his temper was casily triggered (Transcript 
page 384). The autopsy report showed that the decedent Cole's 


blood alcohol content was 0.23 percent (and Bobby Harris’ was 


0.17 percent), with 0.15 percent being the percentage for 


statutory evidence of intoxication for operating an automboile 
uncer the influence of alcohol. (Transcript, pages 154-155) 
The defendant, Larry Rowe, took the stand in his own 
defense. He admitted that he dic not have kis gun when he was 
first at the Woodson house, that he went home to get his gun, 
and that he returned to the Woodson house with the gun in his 
pocket. (Transcript, page 321) In essential features, his 
testimony concerning the events which followed was the same 
as the other eye~witnesses. 
Most of the testimony of the defendant, Larry Rowe, 
related to events occurring the preceding night, leading up 
to the argument the next morning between the gang of five men 
anc June and Eunice White, Sandra, and Joe Canty, at the 
corner of 5th anc M Sts. While, in our opinion, this testimony 
has no bearing on the issues before this Court, in the interest 
of completeness, the testimony is being presented in summary: 
The woman, Sandra, apparently unmarried, but the mother 
of several children, one by the cececent Bobby Harris, met 
the defendant, Larry Rowe, in 2 tavern on the night of March 5, 
1965, anc returnec with him to his room and spent the night 
with him. June and Eunice White also spent thenight there. 


The next morning the Whites left early, but soon returned, warr 


ing Sandra to leave Rowe's room because Bobby Harris was look- 
ing for her. Soon thereafter the argument between the Whites 
and the group of five took place at the corner of 5th and M 
Sts. Apparently the five earlier that morning had removed 

the furniture of the Whitcs from their room in the course of 

an eviction. This apparently was the substance of the argument 
(Bowden, Transcript, pages 170-171). Bobby Harris during the 
argument also apparently roughed up Sandra (Fitz, Transcript p. 
232). Larry Rowe felt that Bobby Harris might be looking for 


him, because of Sandra's spending the night with him, and thet 


the gang might jump him, although neither Bobby Harris nor 
Larry Rowe knew one another. (Rowe, Transcript, pages 320~321). 
The only other pertinent testimony by Larry Rowe, 
confirmed by Harrison Woodson, was that Larry Rowe used his left 
hand in handling the gun, although he was normally right-handed, 
because his right arm and shoulder had been injured at his 
job (Rowe, Transcript, page 377; Woodson, Transcript, pages 
254-255). 

Defense counsel endeavored to introduce evidence relating 
to prior acts of violence committed by the decedent Cole. The 
evidence consisted ofreports submitted by the arresting officers 
of several crimes of violence involving Cole, some of which 
involved the use of deadly weapons. The Court would not permit 
the introduction of evidence related to the occasions where there 
was no indictment or conviction; and in those instances where 
there was a conviction, that fact alone, and not the details of 


the crime, were permitted to be put in evidence. (Transcript, 


pages 288-291, 390-391). 

The case was submitted to the jury upon instruction, 
including that of ‘self-defense. The jury returned a verdict 
of guilty of manslaughter on the first two counts, not guilty 
of the third count, guilty of the fourth and fifth counts. 
The Court then committed the defendant to the District Jail 
to await sentence. On December 17, 1966, the defendant, 
Larry Rowe, was sentenced to 50 to 150 months on each of the 
manslaughter counts, 1 to 3 years on the count of assault 
with a deadly weapon, and 1 year on the count of carrying a 
concealed weapon, to run concurrently. He has been confined 


to the District of Columbia Jail and the Lorton Reformatory 


since his commitment at the close of trial on October 27, 1965. 


STATUTES AND RULES INVOLVED 


Title 22, D. C. Code, Section 2403: 

Whoever with malice aforethought, except as provided in sections 
22-2401, 22-2402, kills another, is guilty of murder on the 
second degree. 


Title 22, D. C. Code, Section 2405: 


Whoever commits manslaughter shall. be punished by a fine not 
exceeding one thousand dollars, or by imprisonment not exceeding 
fifteen years, or by both such fine and imprisonment. 


Title 22, D. C, Code, Section 501: 


Every person convicted of any assault with intent to kill or to 
commit rape, or to commit robbery, or mingling poison with food, 
drink, or medicine with intent to kill, or wilfully poisoning 
any well, spring, or cistern of water, shall be sentenced to 
imprisonment for not more than fifteen years. 


Title 22, D.C. Code, Section 502: 


Every person convicted of an assault with intent to commit 
mayhem, or of an assault with a dangerous weapon, shall be sen- 
tenced to imprisonment for not more than ten years. 


Title 22, D. C. Code, Section 3204; 


No person shall within the District of Columbia carry either 
openly or concealed on or about his person, except in his 
dwelling house or place of business or on other land possessed 
by him, a pistol, without a license therefor issued as herein- 
after provided, or any deadly weapon capable of being so con- 
cealed. Whoever violates this section shall be punished as 
provided in section 22-3215, unless the violation occurs after 
he has been convicted inthe District of Columbia of a violation 
of this section or of a felony, either in the District of 
Columbia or in another jurisdiction, in which case he shall be 
sentenced to imprisonment for not more than ten years. 


Rule 29(a), Federal Rules of Criminal Procedure: 


Motions for directed verdict are abolished and motions for 
judgment of acquittai shali be used in their piace. The court 

on motion of a defendant or of its own motion shall order the 
entry of judgment of acquittal of one or more offenses charged 
in the indictment or information after the evidence on either 
side is closed if the evidence is insufficient to sustain a con- 
viction of such offense or offenses. If a defendant's motion for 


judgment of acquittal at the close of the evidence offered by 
the government is rot granted, the defendant may offer 
evidence without having reserved the right. 


STATEMENT OF POINTS 


1, The District Court, in a trial upon indictments for 
second degree murder and for assault with intent to kill and for 
assault with a dangerous weapon, erred in refusing defendant's 
motion, at the conclusion of the Government's case and renewed 
at the conclusion of defendant's case, for a judgment. of 
acquittal on the ground that the jury could not, on the basis 
of the Government's evidence or on the basis of the total 
evidence, reach a conclusion beyond a reasonable doubt that the 
defendant had not acted in self-defense. (Transcript pages 
205, 399). 


2. The District Court, in a trial upon indictment for 
second degree murder, caused reversible error in refusing to 
permit defendant to introduce evidence consisting of police 


reports relating to previous arrests of the Cecedent for 


crimes of violence and of details of crimes of violence for 


which decedent was convicted. (Transcript pages 288-290, 
390-1). 


SUMMARY OF ARGUMENT 


De The Trial Judge erred in refusing to grant defendant's 
motion for judgment of acquittal, made at the close of the 
Government’s case and renewed at the conclusion of defendant's 
case, Since the evidence adducec by the Government, as well 
as on the whole record, was such that the jury could not 
conclude beyond a reasonable coubt that the defendant had 

not acted in self-defense. Defendant's claim of self-defense 
was not annulled by his use of an illegally possessed gun 

in defencing himself from the unprovoked attack by the five 
ruffians; and the extent of his use of that gun in such 
Gefense was no nore than necessary to stop the attack against 
him. Furthermore, the defendant's claim of self-defense 

is not annulled by his leaving the scene of trouble, obtain- 
ing @ gun, and returning thereto with the gun in his pocket, 
when he was only 2 non-participating bystander before 
leaving, and, upon returning, made no aggressive or overt act 


provoking the attack upon hin. 


LT The Trial Court erred in excluding evidence of prior 
acts of violence committed by the decedent, Donald Cole, which 
resulted in numerous arrests, but not convictions; and the 
Trial Court erred in excluding evidence of cetails of the 


crines of violence for which the decedent Cole was convicted. 


ARGUMENT 


I. The Trial Court erred in not granting defendant's 
motion for judgment of acquittal on the first 
four counts of the indictment. 

At the close of the prosecution’s case, and again at the 
close of defendant's case, defendant's counsel moved for judg- 
ment of acquittal on the first four counts of the indictment 
(the two second degree murder charges, including the lesser 
offense of manslaughter, and the two assault charges),.on the 
ground that the jury could not, on the basis of the evidence, 
reach a conclusion beyond a reasonable doubt that the defendant 
had not acted in self-defense. The Trial Court denied the 
motion and submitted the issue to the jury. 


If the Court properly should have granted the defendant's 


motion and entered a judgment of acquittal, the Court's error 


is not cured by submitting the issue to the jury. 

As stated by this Court in the leading case of Curley v. 
United States, 81 U.S. App. D.C. 389, 392-3, 160 F.2d 229, 
232-3, cert. denied, 331 U.S. 837 (1947), "The true rule, there- 
fore, is that a trial judge, in passing upon a motion for 
directed verdict of acquittal, must determine whether aoe the 
evidence, giving full play to the right of the jury to determine 
credibility, weigh the evidence, and draw justifiable inferences 
of fact, a reasonable mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes that upon the evidence there 


must be such a doubt in a reasonable mind, he must grant the 


motion; or, to state it another way, if there is no evidence 
upon which a reasonable mind might fairly conclude guilt beyond 


reasonable doubt, the motion must be granted." (Emphasis supplied). 


This brings us to the ultimate issue here, namely, should 


the Court, on the basis of the evidence, have entered judgment 


of acquittal on the grounds that the jury could not heave found, 
beyond a reasonable doubt, that the defendant had not acted 
in self-defense, 

There can be no doubt in anyone's mind that the defendant, 
by his acts of shooting Cole, Harris, and Bowden, did so to 
save himself from imminent and obvious severe bodily harm, if 
not death, at the hands of five violent, vicious, and intoxi- 
cated men admittedly bent on inflicting injury upon him. All 
the eye witnesses confirm the fact that the defendant was not 
the aggressor; that he had retreated, running backward, when 
the five men turned from their cursing and arguing with the 
Woodsons and Canty to pursue the defendant; and that the 
defendant had not drawn the gun from his pocket when the pur- 
suit commenced. All the eye-witnesses also confirm that the 
five men were rushing at the defendant, the three who were shot 
being within four feet or less of the defendant when he fired 
at them, anc the other two closing in on him rapidly with a 
knife and a three-foot jack handle. Moreover, the defendant 
first fired 2 warning shot into the ground, but to no avail. 

The cefendant is a small man, about five foot nine inches 


in height and weighing about 140 pounds. At the time of this 


occurrence he had an injured, and practically useless, right 
arm. His only available means of defense against these five 
attackers was the gun in his pocket. 

Despite these facts, the Court refused a judgment of 
acquittal on the ground of self-defense. Such refusal, of 
necessity, must be predicated on one or more of the follcwing 
propositions, none of which, we contend, is sound: 3 

(1) The defendant used a weapon illegally in his 

possession to accomplish his defense; 

(2) The defendant used the weapon to an extent 

greater than necessary to accomplish his defense; 
The defendant annulled the defense of self- 
defense by returning to the Woodson house after having 
gone from the Woodson house to his room to obtain 
the gun. 
(1) The defense of self-defense is not annulled. 


by the use of an illegally possessed weapon 
in accomplishing such defense. 


The defendant admittedly had in his possession, concealed 


in his pocket, a loaded gun, without a license therefor, at 
the time he was attacked by the gang. The law makes it a 
erime to conceal upon one's person, without a license, such a 
weapon in @ public place. The defendant has been found guilty 
of this crime, sentenced to one year in prison, and is pres-~ 
ently serving that sentence. No appeal has been taken from 
that conviction. Thus, defendant is paying the price, exacted 


by society, for his unlawful act of having in his possession 


the gun. But society does not exact the further toll of pre- 
cluding a person from lawfully using such an illegally 
possessed weapon in his own defense. 

As this Court declared in Wilson v. United States, 91 
U.S. App. D.C. 135, 198 F.2d 299 (1952): "The exigencies of 
the occasion justified Wilson in obtaining the weapon and 
using it in his self-defense, so tne fact that he had the pistcoi 
in his hand as he fired at his pursuers Should not have been the 
basis of an instruction or a conviction under the fourth count 
(carrying a concealed weapon). His guilt under that count 
depended upon whether, in having a loaded pistol under the 
driver's seat of his automobile, he had the weapon ‘on or 


about his person! in violation of the statute." 


See also: Cooke v. United States, 107 U.S, App. D.C. 


223, 275 7.2d 887 (1960), stating that "As appellant correctly 
points out, we have previously held that one is not guilty of 
carrying an unlicensed gun during the period it is actually 
used in self-defense, Wilson v. United States, aera 

Thus, the defendant, having available to himself no 
other means then the gun to withstand the attack of the five 
vicious ruffians, did not foreclose his right to defend 
himself by resorting to use of the gun, even though his 
possession of that gun was unlawful. 


(2) The defendant's use of the gun yas no more 
than necessary to stop the attack. 


The defendant did not have the gun in his hand when 
the attack commenced. Although the events ensued very rapidly, 


he first backed away, then drew the gun, then fired a warning 
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shot into the ground. Not until his pursuers were virtually 
upon him (one so close that he sustained a powder burn on 
his face - Transcript, page 149), did the defendant fire at 
his pursuers. The weapon was of small caliber (9.25). The 
shot which hit Bowden only slowed but did not stop him (Trans- 
cript, page 191). But defendant did not shoot him again. 
Defendant shot Harris twice, because the first shot did not 
stop him (Transcript, page 331-332). Defendant shot Cole, 
who was coming up behind him, once. (Transcript, page 333). 
He did not shoot Robinson or William Bowden, because their 
pursuit stopped. The defendant then fled into the Woodson 
house, 

All of the eye-witnesses agreed that the three leading 
pursuers were rushing at the defendant and virtually upon him 
(within a few feet) when he fired at them, He did not empty 
his gun at them, he cid not fire at them after they had 
stopped, he did no more than was necessary to cause them to 
stop. (Transcript, pages 367, 373). The prosecution suggested 
that he might have shot his pursuers in their legs rather 
than in their bodies; but this suggestion presupposes that 
the defendant had the time, position, and capacity to accomplish 
such exceptional marksmanship. The duress defendant was under, 
the confusion of the scene, and the rapidity with which the 


attack occurred, all preclude the contention that defendant 


could have effectively stopped his pursuers by Shooting at their 


limbs rather than their bocies, 
If the use of the gun was permissible under the ‘doctrine 


of self-defense, as we contend, then defendant's use of that 
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was no more than necessary to accomplish that defense. 

any event, the jury, on the evidence, could not have 

beyone < reasonable coubt, that defendant's use of 
the gun was so excessive as to deprive him of the defense of 


self-defense. 


(3) Defendant's return to the Woodson house after 
obtaining the gun does not annul his right 
to the defense of self-defense. 


The defencant, Larry Rowe, was in the Woodson house 
talking to the Woodson daughters at the time Joe Canty came 
running into the Woodson house saying he had been hit (Trans- 
cript, page 346). The Woodson family were the only persons 
Larry Rowe knew in the neighborhood, and he usually visited 
at their home when he was not in his room (Transcript, page 
360). Thus, the Woodson home was a usual place for him to be. 

When Larry Rowe left the Woodson house to go to his room 
for his gun, he had not in any way been a participant in the 
argument and threats taking place in front of the Woodson 
house. All of the evidence confirms that he was not known to 
the gang, nor did he know them. But he was apprehensive that 
one member of the gang, Bobby Harris, may have been looking 
for him with the intention of doing him serious bodily harn 
(although neither Harris nor Rowe knew one another by sight), 
because Harris’ girl-friend, Sandra, hac spent the previous 
night with Rowe. Since Rowe had not participated in the 
argument, and had not previously been attacked by the gang, he 
had no reason to believe he would be attacked by the gang if he 


returned to the Woodson house. But if, for any reason, the gang 


should attack him, he had the gun in his pocket for his defense. 
Certainly the more expedient course for Rowe to have 
followed, viewed especially from hindsight, would have been 
to leave the scene at the Woodson house, as he did, and keep 
on going, rather than stopping at his room for the gun and 
then returning to the Woodson house. His failure to choose 
this more prudent course of action may be regarded as poor 
judgment on his part, just as spending the night with Sandra 
was probably poor judgment considering her previous relation- 
ships and status with Bobby Harris. But poor judgment is not 
to be equated with criminal action or intent. Neither the 
Trial Judge nor the jury were entitled to pass judgment on 
the quality of Rowe's wisdom or on his morality, in relation-~ 
ship to his lawful right to defend himself against an 
unprovoked attack. "One who merely does an act which affords 


an opportunity for conflict is not thereby precluded fron 


claiming self-defense. Fault implies misconduct not lack of 


judgment." State v. Jackson, 94 Ariz. 117, 382 P.2d 229, 232 
(1963), citing State v. Bristol; 53 Wyo. 304, 84° P.24°757 (1938). 
Ih’ Gourko v. United States, 153 U.S, 183 (1894), Mr. 

Justice Harlan discussed the law of self-defense in its re- 
lationship to a defendant who had been in an affray, left the 
affray to arm himself, and then returned and shot his adversary. 
In that particular case, the defendant's act of shooting his 
adversary exceeded the limits of self-defense; and the issue 


was whether the act of arming himself and returning to the scene 


necessarily involved the intent to kill, which woulc have 
annullec the defense of self-defense and the reduction of the 
charge to manslaughter. Mr. Justice Harlan stated that the 
defendant would be cenied the right of self-defense (and the 


lesser charge of manslaughter if his acts exceeded self-defense) 


if (153 U.S. at 191) "... he armed himself for the purpose of 


pursuing his adversary, or with the intention of putting hin- 

self in the way of his adversary, so as to obtain an opportunity 

to kill hin." Justice Harlan then went on to say that if 

the defendant (153 U.S. at 191), " ... had reasonable grounds to 

believe, and in fact believed, that the deceased intended to 

take his life, or to inflict upon him great bodily harm, and, 

so believing, armec himself solely for necessary self-defense 

in the event of his being pursued and attacked, ...", then his 

right of self-defense is not annulled by his act of arming 

himself and returning to the scene, This doctrine was applied 

with respect to self-defense in Thompson v. United States, 155 

U.S. 271 (1894) and Allen v. United States, 157 U.S. 675 (1895). 
Rowe had a right to return to the Woodson house. They 

were his friends; he was welcome there; it was usual for him 

to be there when ‘he was not in his room; and he had not been 

a party to the trouble in front of their house. He did not 

return to the scene in anger as an aggressor with 2 gun in his 

hand. The reason the gang turned on him as he passed through 

them in front of the Woodson house is not clear; Jesse Bowden 


testified that he did not remember what was said that caused 


hin to start after Rowe with the intention of beating him up. 
But, in any event, no witness even suggested that Larry Rowe 
had made any kind of threatening gesture or overt act which 
could have been construed as aggressionm his part at the time 
of, or prior to, the five men turning and rushing upon, him like 
a pack of mad dogs. 

The principle equally applicable in this case is 
declared in State v. Gardner, 96 Minn. 318, 104 N.W, 971, 975 
(1905), as being that "2 person knowing his life to be threat- 
ened, and believing himself to be in danger of death or great 
bodily harm, is not obligec to remain at home in order to avoid 
an assault, but may arm himself sufficiently to repel anticipated 


attack, and pursue his legitimate avocation; and if without 


fault, he is compelled to take life to save himself, he may 


use any weapon he may have secured for that purpose, and the 
homicide is excusable," citing Bohannon v. Commonwealth, 8 Bush 
(Ky.) 481, 8 Am. Rep. 474 (1871), in which the Court held: 


"It was misleading to instruct the jury, under 
the proof in this prosecution, that Bohannon's 
right of self-defense cid not arise until he had 
‘done everything in his power to avoid the necessity’ 
of Slaying his adversary. He might have avoided 
such necessity by secreting himself so that he could 
not be found, or by abandoning his home and seeking 
safety in some remote part of the country; but under 
the law he was not required to resort to either of 
these methods of securing his personal safety." 


In Thompson v. United States, 155 U.S, 271 (1894), the 
defendant, an Indian boy, after delivering a package for the 
people with whom he lived and after obtaining a rifle in view 


of threats made against him by certain neighbors, returned home 


necesserily involved the intent to kill, which would have 
annullec the defense of self-defense and the reduction of the 
charge to manslaughter. Mr. Justice Harlan stated that the 
defendant woule be cenied the right of self-defense (and the 


lesser charge of manslaughter if his acts exceeded self-defense) 


if (153 U.S. at 191) " ... he armed himself for the purpose of 


pursuing his adversary, or with the intention of putting hin- 

self in the way of his adversary, so as to obtain an opportunity 

to kill hin." Justice Harlan then went on to say that if 

the defendant (153 U.S. at 191), " ... had reasonable grounds to 

believe, and in fact believed, that the deceased intended to 

take his life, or to inflict upon him great bodily harm, and, 

so believing, armed himself solely for necessary self-defense 

in the event of his being pursued and attacked, ...", then his 

right of self-defense is not annulled by his act of arming 

himself and returning to the scene. This doctrine was applied 

with respect to self-defense in Thompson v. United States, 155 

U.S. 271 (1894) and Allen v. United States, 157 U.S. 675 (1895). 
Rowe hac 2 right to return to the Woodson house. They 

were his friends; he was welcome there; it was usual for him 

to be there when ‘he was not in his room; and he had not been 

a party to the trouble in front of their house. He did not 

return to the scene in anger as an aggressor with 2 gun in his 

hand. The reason the gang turned on him as he passed through 

them in front of the Woodson house is not clear; Jesse Bowden 


testified that he did not remember what was said that caused 


him to start after Rowe with the intention of beating him up. 


But, in any event, no witness even suggested that Larry Rowe 


had made any kind of threatening gesture or overt act which 


could have been construed as aggressionm his part at the time 
of, or prior to, the five men turning and rushing upon him like 
@ pack of mad dogs. 

The principle equally applicable in this case is 
declared in State v. Gardner, 96 Minn. 318, 104 N.W, 971, 975 
(1905), as being that "a person knowing his life to be threat- 
ened, and believing himself to be in danger of death or great 
bodily harm, is not obligec to remain at home in order to avoid 
an assault, but may arm himself sufficiently to repel anticipated 
attack, and pursue his legitimate avocation; and if without 
fauit, he is compelled to take life to save himself, he may 
use any weapon he may have secured for that purpose, and the 
homicide is excusable," citing Bohannon v. Commonwealth, 8 Bush 
(Ky.) 481, 8 Am. Rep. 474 (1871), in which the Court held: 

"It was misleading to instruct the jury, under 

the proof in this prosecution, that Bohannon's 

right of self-defense Cid not arise until he had 

‘done everything in his power to avoid the necessity’ 

of Slaying his adversary. He might have avoided 

such necessity by secreting himself so that he could 

not be found, or by abandoning his home and seeking 

safety in some remote part of the country; but under 

the law he was not required to resort to either of 

these methods of securing his personal safety." 

In Thompson v. United States, 155 U.S, 271 (1894), the 
Gefendant, an Indian boy, after delivering a package for the 


people with whom he lived and after obtaining a rifle in view 


of threats made against him by certain neighbors, returned home 


on 2 road which passed a field in which the persons who had 
threatenec him were working but which was the only way he 
could have returned since there were swamps on the other side 
of the road. Finding the instructions on self-defense to be 
erroneous, the Supreme Court said: 


"These instructions could, and naturelly would, 
be understood by the jury es directing them that 
the accusec lost his right of self-defense by 
returning home by the roac that passed by the place 
where the ceceased was, and that they should find 
that the fact that he had armed himself and returned 
by that roac was evidence from which they should 
infer that he hac gone off and armed himself and 
returnec for the purpose of provoking a cifficulty. 
Certainly the mere fact that the accused used the 
same road in returning that he had used in going fron 
home woulc not warrant the inference that his 
return was with the purpose of provoking an affray, 
particulerly as there was evidence that this road 
was the proper and convenient one. Nor did the 
fact that the defendant, in view of the threats 
that had been made against hin, armed himsel?, 
justigzy the jury in inferring that this was with 
the purpose of attacking the deceased and not of 
defending himself, especially in view of the 
testimony that the purpose of the cefendant in 
arming himself was for self-defense.” (115 U.S., 
at 278). 


Larry Rowe was where he had a right to be, and where he 
was accustomec to being, when the gang attacked hin. His 


presence there could have been avoided, of course, but he was 


not under a cuty not to return to the Woodson house, since 


the trouble had not been directec toward him. His return 
could not be regarced as a wilful aggravation on his part of 
the existing trouble. Thus, he should not be deprived of the 
Cefense of self-defense for resisting the unprovoked attack 


upon hin -y the gang in front of the Woodson house. 


(4) The defendant was entitled to a decision by the 
Trial Judge on the issue of self-defense. 


In this case the defendant killed two men and seriously 
wounded a third. The social implications of such actions are 
very serious, the thought of exculpating the defendant from 
such actions on the grounds of self-defense leaves the 
ordinary individual with something less than a feeling of 
propriety in the circumstances. Bat the doctrine of self- 
defense is the law. 

The issue of self-defense was presented to the jury; but 
a jury, consisting of ordinary persons inexperienced in these 
matters, cannot be expected to have the same caln, deliberate, 
anc disinterested state of mind that the experienced Trial 


Judge would have in objectively evaluating the facts in their 


relationship to the doctrine of self-defense. Moreover, the 


jury may well have been emctionally involved under these 
circumstances tecause 2 killing, no matter how justified, is 
still the taking of a life in violation of the Biblical in- 
junction. 

The Trial Judge was requestec by counsel for the defendc- 
ant to enter a judgment of acquittal on the first four counts 
of the indictment on the ground that the jury, on the evidence 
before it, could not have found, beyond a reasonable doubt, 
that the defendant had not acted in self-defense. The Judge 
denied the motion, stating simply that he thought "there are 
sufficient facts for it to go to the jury" (Transcript, page 


205). In so conclucing, he was in error. He had a duty to 


evaluate the evidence himself, in the light of the doctrine 


of self-defense, and tc reach a conclusion as tc whether, 


on the evidence, a jury could find, beyond a reasonable 
doubt, that the defendant's actions were not within the scope 
of the legal ccncept of self-defense. 

It is most si;nificant that the Trial Judge gave the 
self-defense charge, w.thout any objection from the prosec- 
ution. Such instruction by the -udge necessarily must be 
construed to mean that both he and the prosecution agreed 
that the defendant's act of going into his room, putting the 
gun in his pocket, and returning to tne scene, as a matter of 
law, did not deprive the ceferdani of the right of self-defense. 
Under such legal interpretation, and the clear and undisputed 
facts concerning the attack anc shooting, the Trial Judge 
could not have reached any conclusion other than that the 
jury could not have found, beyond a reasonable doubt, that 
the defendant had not acted entirely within the limits of 
the dcectrine of self-defense anc therefore was entitled to a 
judgment of acavittal on the first four counts of the 
indictment. ‘the Tria exrrec in not entering such judg- 


ment. 


The Trial Court Erred in Excluding Evidence of 
Prior Acts of Violence of Decedent Donald Cole 
Which Resulted in Arrests But Not Convictions 
and in Excluding Evidence of Details of Crimes 
of Violence for Which Decedent Cole was 
Convictec. 

The Trial Court excluded defendant's evidence, consisting 
of police recorcs, that the decedent Donald Cole had been 
arrested on numerous previous occasions for assault with a 
dangerous weapon, carrying a dangerous weapon, anc assault 
and rebkery. The Trial Court also excluded defendant's evidence 
as to the details of the crimes of violence for which Donald 
Ccle was ccnvicted, Such action was reversible error, AS 
the District of Columbia Court of Appeals held in King v. 


United States, 177 A. 2d 912 (1962), "In 2 criminal proceed- 


ing for assault or homicide there is no aispute in this 


jurisdiction that the accused may show prior acts of violence 


by the alleges victim to support a claim of self-defense" 
(emphasis supplicd), citing this Court's decisions in Preston 
v. United States, 65 App. D.C. 110, 80 F.2d 702 (1935) and 
Marshall v. United States, 45 App. D.C. 373 (1916). 

In Evans v. United States, 107 U.S. App. D.C, 324, 277 
F.2d 354 (1960), involving a homicide in which the defendant 
alleged self-defense, this Court held it was error to refuse 
admission of evidence that the ceceased became aggressive 
when intoxicated, declaring that "in the circumstances of 
this case, almost any evidence showing what kind of man the 


decedent was would be highly relevant ..." This is equally 


Preston v. Unitec States, gupra, 65 App. B.c. 110, 


80 F.2d 702, this Court helc that it was not error to refuse 


for police record of 


arrested wes not revenied by the record, and the Court 
specifically stated - and this is the reason why the case was 
cited in the King case, supra - that the rule allowing evidence 
of the deceased's violent or dangerous character in support 

of a please of self-defense "has never been held to embrace 
proof of general character or even proof of crimes - except 
crimes of viclence." (emphasis supplied). 

The arrests of the decedent, Donald Cole, were for 
crimes of violence; and the defendant was entitled to cisciose, 
through 211 available types of evidence, the vicious nature 
of Cole. It is irrelevant that the police report evicence 
of these prior acts of violence may technically have been 
hearsay, King v. United States, supra, nor that such acts 
may not have been known to the defendant, Griffin v. United 
States, 87 U.S. App. D.C. 172, 183 F.2d 99C (1950); Evans v. 
United States, supra, 107 App. D.C. 324, 277 F.2d 354. 

Defendant submits this error is prejudicial. The 
evidence of record emphasizes the major part that Donald Cole 
played in the attack on defendant, inclucing evidence that 
he may have possessed the automobile jack and that he made 


threats as he advanced against defendant. Evidence was allowed 


as to Cole's general reputation for violence, his aggressive- 
ness when drunk, and of convictions for crimes of violence. 
For the reason stated, his prior acts of violence for which 


he was arrested but not convicted are equally relevant and 


ought to have been admitted, along with the details of the 


erimes of violence for which ke was convicted, in order that 
the jury and the Trial Court have a complete picture of his 


violent and dangerous disposition. 


III. Conclusion and Prayer 

The Trial Judge having erred in failing to enter judgment 
of acquittal, for the reasons discussed in Part I above, 
this Court is now respectfully requested to set aside the 
verdict and judgment in the District Court on the first four 
counts of the indictment and to remand the case to the District 
Court with instructions to enter the requested judgment of 


acquittal. 


If this Court grants the foregoing relief, no action 


needa be taken regarding the prejudicial error discussed in 
Part II above. But if the foregoing relief is not grantec, 
then this Court is respectfully requested to grant cefendant 
a2 new trial on the first four counts of the indictment because 
of said prejucicial error. 


Respectfully submittec, 


RUSSELL S. BERNHARD 
1625 K Street, N.W. 
Washington, D.C, 20006 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,909 
Criminal 517-65 


LARRY A, ROWE, Appellant 
vs. 
UNITED STATES OF AMERICA, Appellee 


REPLY BRIEF FOR APPELLANT 


Appellant herewith replies to the Brief for Appellee 


on the following points: 
I 

At page 14, footnote 15 of its Brief, appellee states 
that "Traditionally the question of self defense has been 
for the jury" and quotes from Laney v. United States, 54 
App. D.C. 56, 58, 294 Fed. 412, 414 (1923) that "the extent 
to which a person assailed may go, under a given state of 
facts involving Self-defense, is always a question of fact 
for the jury". 

The quoted statement in the Laney case is concerned 
only with the question of whether the defendant had used 
excessive force in his defense. This question is properly 
left to the jury, when it is in dispute. But in this case 


' there is no question of Larry Rowe using excessive force. 
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x 


He shot Cole only once (Tr. 333). Ee shot Jess 


once (Tr. 120). He shot Harris twice, because the first 


shot did not stop Harris. (Tr. > Be did not empty 
his gun, He did not shoot the other two attackers, because 
they stopped their pursuit. 

whether he used the gun excessively (which would 

question), but whether he could lawfully use the 
self-defense. This is a legal question which should have 


2 


been decided by the judge affirmatively. Rule 29(2) of 


the Federal Rules of Criminal Procedure provides that "The 


court ... shall order the entry of judgment of acquittal... 
to sustain a conviction..." 
(Emphasis supplied) The Court's cuty pursuant to Rule 29(a) 
finds expression in Cooper v. United States, 94 U.S, App. 
D.C. 343, 346, 218 F.2d 39, 42 (1954), where this Court 
declared: 
"Guilt, according to a basic principle of 
our jurisprudence must be established 
beyond a reasonable coubt. And, unless 
that result is possible on the evidence, 
the judge must not let the jury act; he 
must not Let it act On What would neces- 
sarily be only surmise and conjecture, 
without evidence." (Emphasis supplied) 
In cases involving the defense of insanity, this Court 
has hac occasion to recognize its duty to reverse the trial 


court's refusal to grant judgment of acquittal where the 


evidence of insanity was such that no reasonable jury could 


= 


conclude beyond a reasonable doubt that the defendant was 
guilty. Douglas v. United States, 99 U.S. App. D.C. 232, 


239 F.2d 52 (1956), cert. denied, 359 U.S. 917 (1957); 


Wright v. United States, 102 U.S. App. D.C. 36, 250 F.2d 4 


(1957); Fielding v. United States, 102 U.S. App. D.C. 167, 
251 F.2d 878 (1957). No less than with the defense of 
insanity, evidence establishing the defense of seli-defense 
may, aS in this case, require the trial court to grant 
judgment of acquittal. See People v. La Voie, 155 Colo. 
548, 395 P.2d 1001 (1964). Contrary to appellee's contention, 
there is most certainly no "tradition" to leave the question 
of self-defense to the jury but rather a positive duty not 
to do so where, as here, the evidence of that defense is 
so clear and strong that no reasonable jury could find guilt 
beyond a reasonable doubt. 
it 

Appellant by no means concedes that, as argued at 
page 11, footnote 11, of the Brief for Appellee, appellant, 
by presenting evidence in his own behalf, waived his right 
to challenge the trial courts refusal to grant judgment of 
acquittal at the end of the Government's case. Cephus v. 
United States, 117 U.S. App. D.C. 15, 324 F.2d 893 (1963). 
Here, however, it is clear that appellant's evidence added 


nothing to prove guilt. 


With respect to pages 16 


Appellee, appellee emphasizes 


never held that the rule allowing evice 
cated reputation in 
to include evidence 

To the contrary, 
Brief for Appellant, th ‘ 1 District of Columbia 
is that the accused may show prior acts of violence by the 
deceased to support his claim of self-defense, and he may do 
so whether or not he knew about them at tne time of the 
event. King v. United States, 177 4.2d 912 (D.C. Ct. Epp. 
1962) and cases cited; Griffin v. United States, 87 U.S. 


App. D.C. 172, 183 F.2d 990 (1950). 


Respectfully submittec, 


Russell S. Bernhard 
1625 K Street, N.W. 
Washington, D.C. 20006 


sel for Appellant 
ointea by this Court) 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19909 


Larry A. Rows, APPELLANT 
v. 


Unitep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID G. BRESS, 
United States Attorney. 


FRANK @. NEBEKER, 
ROBERT KENLY WEBSTER, 
Assistant United States Attorney. 


Cr. No. 517-65. 


QUESTIONS PRESENTED 


1. In a conviction for two counts of manslaughter and one 
count of assault with a deadly weapon should the trial court 
have granted appellant’s motion for judgment of acquittal on 
the grounds of self defense where appellant: 


(a) left the scene of a street quarrel in which he was 
not involved, returned with a fully loaded eight 
shot automatic pistol, and almost immediately 
commenced shooting when, initially, three men 
came at him; 

(b) had motives for harming those he shot; 

(c) conceded that two of the men were unarmed and 
the third produced a knife (seen by appellant 
alone) only after 4 of the 6 shots were fired; and 

(d) rejected an obvious refuge in a friend’s house a 
few feet away where his friend was standing on the 
front porch with a hatchet. 


2. Should this Court consider a claim of error effecting only 
one of two concurrent sentences? If so, was it error for the 
trial court to exclude from evidence a police record containing 
only arrests of the deceased and testimony revealing the facts 
behind his convictions where appellant had no knowledge of 
these incidents? If so, was not such exclusion harmless, 
and/or such testimony surplusage, where the jury had for its 
consideration: (a) four assault and weapons convictions of the 
decedent; (b) opinions on four bad character traits; and (c) the 
concession of the prosecutor that the deceased had a bad repu- 
tation and was “dangerous”? 


Counterstatement of the case 
a. Preliminary statement, 
b. The preamble 
c. The deaths of Bobby Harris and Donald Cole, and the wound- 
ing of Jessie Bowden 
Statutes involved. 
Summary of argument 


Argument: 
I. The court below correctly denied appellant’s motion at the 


end of all evidence for a judgment of acquittal on the 
grounds of self defense 

IJ. Because appellant received concurrent sentences, this court 
need not consider the question of whether it was crror for 
the court below to exclude a police record reflecting mere 
arrests of the decedent Donald Cole and to exclude the 
details of his convictions not known to appellant; existing 
authorities, however, show that this was not error and 
even if it were, under the circumstances of this case, it was 
clearly not reversible crror. 

Conclusion. 
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COUNTERSTATEMENT OF THE CASE 
a. Preliminary statement 


Under an indictment filed May 10, 1965 appellant was tried 
for two counts of second degree murder (22 D.C. Code § 2403), 
and one count each of assault with intent to kill (22 D.C. Code 
§ 501), assault with a dangerous weapon (22 D.C. Code § 502), 
and carrying a concealed weapon (22 D.C. Code § 3204). On 
October 27, 1965, after a three day trial by jury, he was con- 
victed of manslaughter (2 counts), assault with a dangerous 
weapon and carrying a concealed weapon. On December 17, 
1965 he was given concurrent sentences of 50 to 150 months, 
50 to 150 months, 1 to 3 years, and 1 year for his respective 
crimes. 

At about 10:30 on Saturday morning March 6, 1965 appellant, 
firing six shots, gunned down three men and threatened to kill 
a fourth on 5th Street near the corner of M Street, N.W. (Tr. 
167, 329-35). Two men died in the street; the third, critically 
wounded, survived after a month’s hospitalization (Tr. 120, 


(1) 


2 


122, 157). Appellant, untouched, fled into a nearby house 
with two bullets remaining in his eight-shot .25 cal. automatic 
pistol and was arrested next door after hiding several hours 
(Tr. 335, 336, 367). At trial appellant, testifying on his own 
behalf, pleaded self defense to the killings and to the assault; 
he did not contest the weapons charge, and no appeal has been 
taken from that conviction (see Appellant’s Br. p. 17). 


b. The preamble 


The preamble to appellant’s day of infamy began several 
hours before the crimes when he spent a carnal night in his 
apartment with a woman named Sandra, who was the girl 
friend and mother of Bobby Harris’ child (Tr. 339, 341). The 
next day appellant was to kill Bobby Harris, kill one of Harris’ 
friends and critically wound another (Tr. 329-334). 

A married couple named White, who evidentally were re- 
cently evicted from their lodgings, were also all-night guests 
of appellant (Tr. 339). The Whites left at six in the morning 
but returned about 9:30 or 9:45 to tell Sandra that Bobby 
Harris was looking for her, that she should “rush out and go 
home” and that she should not tell Harris where she was (Tr. 
298, 303, 304, 340). The Whites did not say how angry Harris 
was (Tr. 304). Sandra commented that she “wasn’t in no 
hurry to go home”, but soon left after the Whites pleaded with 
her (Tr. 304, 305) and told appellant that she would see him 
again that night (Tr. 354). 

Appellant watched his two guests and his paramour from 
the window of his apartment at 505 M Street as they became 
engaged in an argument near the corner of 6th and M Street 
with a group of people, whom, with the exception of Bobby 
Harris, he claimed he did not recognize (Tr. 298, 305, 306, 320). 
The group, in fact, was comprised of: Bobby Harris and Donald 
Cole (also called “Pancake”), then living out their last hours 
(Tr. 157, 161, 208); Jessie Bowden, whose stomach wound 
would require over a month’s hospitalization (Tr. 120, 122, 
161); Jessie’s brother, William (Tr. 161); and Ernest Robin- 
son (known as “Junior’), whom appellant later threatened to 


* Appellant himself was married at the time but had separated from his 
wife (Tr. 338, 339). 
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kill when Robinson approached him with an automobile 
bumper jack (Tr. 161, 208, 335). The group had been doing 
some drinking.’ 

The group had apparently come together that Saturday 
morning for the purpose of moving the White’s furniture out on 
the street, which they had done (Tr. 163, 171). Upon en- 
countering the Whites and Sandra, an argument broke out over 
the furniture (Tr. 9,170,171). In addition, someone had “his 
hands on” Sandra, but appellant, from his apartment window 
vantage, didn’t know who (Tr. 306), yet he thought it was 
Harris from the description Sandra had earlier supplied to him 
(Tr. 306, 320, 342). Freddie Fitz, a defense witness, saw & 
man (probably Harris) push a woman (probably Sandra), 
catch her in a head-lock, and heard her get cursed (Tr. 232). 
Appellant thought that Harris was angry, and that “if he wasn’t 
looking for the man she [Sandra] was staying with when he got 
her, he would have gone about his business” (Tr. 354). 

Although appellant stated that he did not know Bobby 
Harris, it is clear that throughout the morning’s events he acted 
on the assumption that Harris was one of the group and did 
put his hands on Sandra: 


“J didn’t really know it was him but I thought that were 
him because she had described him that morning when 
I saw them standing out there talking and he was the 
one that was—had his hands on her and I took it for 
granted it washim.” (Tr. 317; see also 320, 351.) 


At this time Joe Canty, who admitted having had “a couple of 
beers”, and seemed “kind of high” to one witness (Tr. 10, 11, 
217), entered into the argument with a member of the group 
instead of continuing home from the grocery store (Tr. 10, 
213, 214). According to Jessie Bowden, Canty approached, 


2 Jeasie Bowden testified that the group had split half a pint and, except 
for him, also had divided up a six-pack of beer (Tr. 165, 166). Defense 
witness Benjamin Green said he had shared two half pints with the group 
before going to work at about eight that morning but that this was “just 
a social taste” and was “not enough to get six people drunk” (Tr. 207, 211, 
212). The autopsies of the bodies of Harris and Cole revealed blood alcohol 
contents of .17 and .23 respectively, .15 per cent being the statutory amount 
necessary to raise a presumption of intoxication for purposes of drunken 
driving of an automobile (Tr. 154). 
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said something to his brother and his brother hit him (Tr. 
171).5 Everyone agreed that Canty ran, was chased and took 
refuge nearby in the Woodson’s house at 1135 5th Street where 
he inhabited the basement apartment (Tr. 174, 177, 213, 216, 
217). The killings were to take place outside this house (Tr. 
57, 75, 116, 117). 

When Canty ran into the Woodson’s house, appellant was 
there, having come earlier, left to return to his own apartment 
to get some money, and returned again while the group was 
around the corner on M Street (Tr. 310-14). He testified 
that he heard Canty state that he had been smacked by one of 
the group (Tr. 315). During his comings and goings from the 
Woodson’s house appellant had had no conversation with any 
of the group (Tr. 311, 312). 

The group, having followed Canty, hovered in front of the 
Woodson’s house. When they became argumentative with Mr. 
Woodson and his two daughters, he told them to “get out away 
from the door, cussing like that” (Tr. 18, 22, 250). They 
ignored his request (Tr. 250). The stage was set for appellant. 


ec. The deaths of Bobby Harris and Donald Cole, and the 
wounding of Jessie Bowden 


Walter Curry, the 12 year old brother of the deceased Bobby 
Harris, saw appellant leave the Woodson house while the 
cursing was going on, cross the street to his apartment and re- 
turn to the Woodson house where he first walked between 
William Bowden and Ernest Robinson and then past the others 
of the group (Tr. 13-15, 27, 58). Next he heard appellant 
start an argument with the group and start cursing (Tr. 16, 27, 
31, 57). As appellant admitted, he had returned to his apart- 
ment for the second time in order to pick up his loaded eight- 
shot .25 cal. automatic pistol and had come back to the 
Woodson house with the gun in his pocket (Tr. 320, 321, 352). 

Jessie Bowden, who recovered from his wounds to be a gov- 
ernment witness, described the shootings: appellant said “some 


*Canty’s version was that he was hit without provocation: 

“I said, High [Hi ?] Eunice [Mrs. White], how are you doing, like that. 
All of a sudden I got a lick” (Tr. 216). William Bowden’s hand struck 
Canty on the right cheek drawing no blood (Tr. 172, 225). 
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kind of bad words” as “he past [sic] me * * * out in front of 
the [Woodson’s] house.” (Tr. 116,117). Bowden, angered by 
appellant’s comments, admitted with unusual candor that he 
went after appellant, whom he did not know, and intended to 
“hurt him” (Tr. 186, 187, 189, 190). He was, however, empty 
handed, a fact which appellant admitted (Tr. 120, 364). At 
the time Bowden approached appellant, Cole and Harris were 
near him, but his brother was across the street (Tr. 184). He 
didn’t know where Robinson was standing (Tr. 194-195). 
Walter Curry testified, however, that Robinson was up by the 
store at the corner (Tr. 63). 

Jessie Bowden did not know whether his friends were also 
going after appellant because of the bad things he said while 
passing through the group in front of the Woodson’s house 
(Tr. 189,199). To his knowledge no one in the group had any 
firearms or knives that morning (Tr. 121, 175, 198). Ernest 
Robinson was carrying a bumper jack at this time (Tr. 198, 
199)* which he had gotten earlier when Mr. Woodson came 

out on the steps of his house with a hatchet. While rushing 
appellant he was shot in the stomach and then gave way, which 
allowed appellant to dispense death to Harris ‘and Cole who 
evidently were coming behind him (Tr. 117, 119, 120, 330). 
Bowden did not see the pistol or see appellant fire a shot in the 
ground before wounding him (Tr. 187), as appellant contended 
(Tr. 329). Nor did he hear anyone in the group threaten to kill 
appellant, as was alleged (Tr. 91, 92, 197). 

According to another government witness, Margaret Wood- 
son, daughter of the man of the house, appellant walked out 
of her house across the way to his apartment and returned 
(Tr. 70, 71, 74). Then, standing by the side of the Woodson 
house, he shot the men as they “were crowding in on him” 
(Tr. 75). She saw one knife and one jack handle carried by 
people in the group (Tr. 77). She heard appellant and the 
group arguing before any shots were fired (Tr. 96); she also 


“Government witness Walter Curry also placed the jack in Robinson's 
hands at this time (Tr. 58), and appellant himself stated that the man who 
had the jack was none of those whom he shot (Tr. 365). 

“Whether Robinson got the bumper jack after Mr. Woodson produced a 
hatchet, or vice versa, was disputed at trial (Tr. 14, 22, 23, 53, 54, 90, 250). 
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heard the crowd threaten appellant (“kick his ——” and “kill 
him”) (Tr. 91, 92, 97) and threaten her father and sister if 
they came off of the porch steps (Tr. 87,91). Appellant testi- 
fied on direct examination that he did not hear any threats as 
Jessie Bowden was coming at him: 


Q. Did any of them say anything to you? 

A. No sir, they said something that I don’t know 
but they didn’t say nothing to me directly. 

Q. And after you said this, what happened next? 

A. Well, the two—the two got close and the first one 
I pulled out the gun and I backed up and I shot down 
on the ground. 

Q. When you did that, was anything said by either of 
you or by the people that were coming at you? 

A. No,sir. (Tr. 329.) 


Only after firing the third shot did appellant even hear pro- 
fanity directed at him from the group (Tr. 330, 331). 

Appellant himself testified that he left the Woodson’s house 
for the second time, passed within a foot of the group (Tr. 349), 
went to his apartment where he picked up the loaded gun and 


returned to the Woodson’s house (Tr. 321,322). Headded that 
when he left to arm himself he had not been threatened or even 
spoken to by the group, nor did he speak to them (Tr. 310, 
350).° He explained, however, that he was “a little frightened” 
because he thought they were looking for him on account of 
Sandra and that “they might jump on” him (Tr. 320). He 
responded affirmatively when asked if he knew that there had 
been “arguing and fussing” at the Woodson’s and that “tempers 
were hot” (Tr. 359, 360). He also stated that he was right- 
handed and that his right arm and shoulder were temporarily 
disabled from a recent injury (Tr. 377). 

Appellant then testified, contrary to the other witnesses, that 
upon hig return to the front of the Woodson house, the group 


*Government witness Walter Curry heard appellant talking to himself 
saying that he was going to call the police (Tr. 24, 27,55). In fact, as Mr. 
Woodson noted, the nearest police precinct is “about a half block” away 
from the Woodson house (Tr. 276). Government witness Margaret Woodson 
testified that appellant asked “why didn’t they go on and leave those people 
alone and they started cursing at him” (Tr. 70, 71). She added that ap- 
pellant then walked away (to arm himself) and was not followed (Tr. 71). 
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moved off to the nearby corner of 5th and M Street (Tr. 321, 
$22). He saw no weapons among them (Tr. 323). He then 
engaged in a conversation with two friends, one of whom he 
identified, over why the group jumped Joe Canty (Tr. 325, 
360). Proceeding with his two friends to the corner near the 
group, appellant encountered a third friend named “Rooster” 
(Tr. 325, 361). None of the three friends testified at trial. 

At this point events moved rapidly. When two men started 
walking toward appellant, the friends stepped aside (Tr. 325, 
326). Two more men were behind these first two and “some 
more on the opposite side of me” (Tr. 327).7_ He saw someone 
with a jack handle but did not see any other weapons (Tr. 327, 
328). At first they were walking, not rushing toward him 
(Tr. 328). There were five in all, at least four of whom he 
recognized as members of the group (Tr. 326-28). He backed 
up * saying twice “they were looking for me and IJ didn’t know 
them” (Tr. 328). 

Appellant fired once into the ground and then unleashed 
his deadly weapon, shooting the empty handed Ji essie Bowden 
in the stomach (Tr. 119, 120, 364), firing thrice at Harris (two 
shots taking deadly effect in the head and in the chest (Tr. 148, 
149, 330-34)), and killing the unarmed Cole with a single bullet 
in the neck (Tr. 151, 333). Curry testified that when Cole 
was shot he was trying “to grab the gun” from appellant (Tr. 
33). This is corroborated by appellant’s statement that Cole, 
admittedly unarmed, attempted from behind to “reach after 
me and I leaned over and fired at him and he stopped” (Tr. 
333). All shots were fired at point blank range (Tr. 330-34).” 
Appellant next threatened to kill another of the group who ap- 
peared with a jack (Tr. 335)’ and finally fled 7 or 8 doors down 


‘The testimony of other witnesses including defense witnesses was con- 
sistent in the fact that only three men were originally closing in on ap- 
pellant (Tr. 184, 194, 195 (Bowden) ; 257 (Mr. Woodson) ; 282 (Kitt) ). 

‘There is no disagreement that appellant was backing up when he 
started shooting, although how much he back-peddled was disputed. Curry, 
for example. described him as taking only two or three steps (Tr. 33). 

* Deputy Coroner Rayford testified that Harris bad powder burns on his 
face (Tr. 149). 

% 4 jack handle was recovered on the street in the vicinity of the bodies 
and was received into evidence at trial (Tr. 287, 399). Robinson no doubt 
was the man carrying the jack (Tr, 58, 198, 199, 365). 
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the street to the Woodson’s house where he took refuge and 
“walked in the house and picked up a little boy and started to 
play with him and went upstairs in the attic” (Tr. 335). At 
4:30 in the afternoon he was arrested in the house next door 
by a special officer who was a friend of his (Tr. 336). Upon 
arrest appellant surrendered the death weapon (Tr. 377). 
Appellant claimed that Harris had pulled a knife, but ad- 
mitted that Harris did not do so until two shots had been fired 
at him and two shots before those (Tr. 330-33). Further, he 
admitted that he saw no other knives in the group (Tr. 328). 
The only other weapon discussed by any of the witnesses was a 
jack handle, mentioned supra, which was drenped, evidentally 
by Ernest Robinson (who did not testify). and was not swung 
at appellant (Tr. 366). Neither Canty nor Ar. Woodson nor 
Queenie May Kit, all of whom were defense witnesses, saw any 
knives at all (Tr. 227, 257, 282). Jessie Bowden didn’t see 
Harris or any other in the group with a knife (Tr. 121, 175, 
196), and although he was an old friend of Harris, he had 
never seen him carry a knife (Tr. 196). Prosecution witness 
Margaret Woodson saw one knife, presumably in the hands of 
one of the group. but she did not know if it was held by one 
of the men who was shot (Tr. 77, 86). Another prosecution 
witness, Walter Curry, placed a knife in the hands of William 
Bowden. who was neither shot nor threatened by appellant 
(Tr. 32). It was stipulated that no knife or other weapon of 
that nature was found at the scene of the shootings (Tr.204). 


STATUTES INVOLVED 


Title 22, D.C. Code, Section 2403, provides: 

Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree. 

Title 22, D.C. Code, Section 2405, provides: 

Whoever commits manslaughter shall be punished by 
a fine not exceeding one thousand dollars, or by im- 
prisonment not exceeding fifteen years, or by both such 
fine and imprisonment, 
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Title 22, D.C. Code, Section 501, provides: 


Every person convicted of any assault with intent to 
kill or to commit rape, or to commit robbery, or mingling 
poison with food, drink, or medicine with intent to kill, 
or wilfully poisoning any well, spring, or cistern of 
water, shall be sentenced to imprisonment for not more 
than fifteen years. 


Title 22, D.C. Code, Section 502, provides: 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 


SUMMARY OF ARGUMENT 
I 


The question of self-defense in this case, involving serious 
questions of fact, was properly submitted to the jury and was 
properly resolved adversely to appellant. Uncontroverted 
evidence showed that appellant left the scene of a street 
squabble involving his friends and a group of five young men 
(but not himself), returned with an eight-shot automatic pistol 
and almost immediately commenced shooting six shots which 
killed two members of the group and critically wounded a third 
when these three men came athim. Appellant must have been 
rankled earlier by the conduct of the group when they streamed 
profanity and threats against his friend Mr. Woodson and Mr. 
Woodson’s daughters, and when they committed an assault on a 
man who lived in Mr. Woodson’s house. Appellant also had 
reason to wish harm to one particular member of the group, 
Bobby Harris, whose girl friend, Sandra, he had sexually 
enjoyed the previous night and looked forward to seeing again 
that evening. Further, he must have been inflamed when 
Harris mistreated Sandra on the street an hour or so before 
the killings. 

In this situation the jury could reasonably reach any of 
three conclusions that would justify a verdict of manslaughter, 
or even second degree murder: firstly, that appellant, by re- 
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turning to the scene with a fully loaded gun, was maliciously 
and deliberately intending to invite an attack with the apparent 
odds heavily in favor of the five aggressors. In short, they 
could conclude that appellant set a trap with himself as the 
bait, knowing that in a struggle between man power and fire 
power he was sure to prevail; secondly, that in accordance with 
the testimony of two eye witnesses, appellant, when he was 
illegally carrying a pistol, provoked the assault by cursing and 
starting an argument with the group; and thirdly, that appel- 
lant unreasonably used deadly force when three men, who ap- 
peared unarmed, came at him, even though one of the men, 
according to appellant’s testimony alone, pulled a knife only 
after four shots were fired, and because appellant could have 
easily retreated to the sanctuary of the Woodson’s house in 
front of which he was standing at the time of the shooting, and 
which Mr. Woodson was guarding with a hatchet. 


I 


Since appellant received concurrent sentences for his two 
manslaughter convictions, this Court need not review appel- 
lant’s contention that the trial court erred in excluding (a) a 
police record reflecting mere arrests and (b) details of the con- 
viction, both relating only to the deceased Donald Cole. Under 
the circumstances of this case in which the jury had for its con- 
sideration four convictions of the deceased and opinions on four 
bad character traits and in which government counsel conceded 
that the deceased had a bad reputation and was “dangerous”, 
exclusion of such excessive evidence was clearly not reversable 
error. Most significantly, however, existing authorities in this 
jurisdiction rule such evidence inadmissible when it is not 
corroborative of the encounter between appellant and the 
deceased and there is no claim that the prior bad acts were 
known to the accused. 
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ARGUMENT 


I. The court below correctly denied appellant’s motion at the 
end of all evidence for a judgment of acquittal on the 
grounds of self defense. 


(Tr. 13, 16, 22, 27-28, 31, 57, 75, 87, 91, 96, 116-17, 189, 199, 232, 
252, 306, 310-14, 317, 321-22, 328, 333, 339, 341, 350, 354, 
359-60) 


In appellant’s major attack on his convictions, he contends 
that the trial judge erred in not granting his motion for judg- 
ment of acquittal on the grounds of self defense.? The raw 
facts, viewed in the light most favorable to the government, as 
they must be on appeal,** ambush this assertion at every turn. 

The evidence established that appellant had a motive to do 
harm to the group as a whole and to Bobby Harris in particular. 
He must have been antagonized by the group’s assault on 
Canty who lived in the Woodson’s home where appellant was a 
welcome guest (Tr. 310-14) and he must have been further in- 
censed by the group’s obnoxious, profane and threatening con- 
duct which caused Mr. Woodson to get a hatchet for the 
protection of his home (Tr. 13, 22, 87, 91, 252). Moreover, ap- 
pellant had reason to wish harm to Bobby Harris whose girl 
friend, Sandra, he had enjoyed sexually the night before and 
anticipated seeing for a Saturday night encore (Tr. 339, 341, 
354). Further, appellant must have been riled when he ob- 
served Harris put his hands on Sandra and molest her after she 
left his apartment (Tr. 232, 306, 317). 

In this context, the danger of which was especially exag- 
gerated by appellant stealing Harris’ mate—something that 


Nu By taking the stand, of course, appellant introduced evidence in his 
own behalf. Consequently, he waived his right to challenge the trial court’s 
refusal to grant his motion for judgment of acquittal at the end of the 
government's case (Tr. 205) and as a result, on appeal, this Court should 
consider only his later motion made at the close of evidence (Tr. 399-401) 
and evaluate all the evidence adduced by both parties. United States v. 
Calderon, $48 U.S. 160 (1954) ; Battle v. United States, 92 U.S. App. D.C. 
220, 206 F. 2d 440 (1953) ; Hall v. United States, 83 U.S. App. D.C. 166, 168 
F, 2d 161, cert. denied, 384 U.S. 853 (1948) ; Laurey v. United States, 81 
U.S. App. D.C. 127, 155 F. 2d 417, cert. denied, 329 U.S. 723 (1946). 

2 Glasser v. United States, 315 U.S. 60, 80 (1942) ; Curley v. United States, 
81 U.S. App. D.C. 389, 160 F. 2d 229, cert. denied, 331 U.S, 887 (1947). 
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had been extremely hazardous since the origin of the species— 
the jury could have returned a verdict of manslaughter or sec- 
ond degree murder on any of three theories: firstly, the appel- 
lant, knowing he could incite the group into attacking him with 
five to one odds in their favor, deliberately and maliciously 
procured his gun and returned to the scene with the intent of 
shooting Harris and/or avenging the abuse the group had im- 
posed upon his friends; secondly, that appellant, in this explo- 
sive atmosphere, did provoke the group by his profanity and 
argument as two witnesses asserted (Tr. 28, 116, 117, 359, 360) ; 
and thirdly, that appellant used unreasonable force both be- 
cause he used deadly force on three men who when they came 
after him appeared to be unarmed (Tr. 328, 333) and because 
just a few steps would have taken him into the sanctuary of 
the Woodson house, where Mr. Woodson stood guard with a 
hatchet (Tr. 75, 116, 117, 252). In addition, if the jury be- 
lieved appellant’s story about his being flanked by three friends, 
it could have concluded that the presence of these three cohorts 
rendered the use of deadly force unnecessary in the face of an 
assault by three apparently unarmed men. 

Appellant’s argument is best laid to rest by the reasoning ex- 
pressed in the Supreme Court’s decision in Andersen v. United 
States, 170 U.S. 481 (1898). There the court reviewed the 
ancient standards for perfect self defense where the slayer acts 
with a “reasonable belief that he was in imminent danger of 
death or great bodily harm from the deceased, and that his act 
in causing death was necessary in order to avoid the death or 
great bodily harm which was apparently imminent.” 170 US. 
at 508. The court stressed that this right does not exist where 
the accused “brings on the difficulty for the purpose of killing 
the deceased, or violation of law on his part is the reason of his 
expectation of an attack * * *.” Jind. Appellant, of course. 
returned to the street with a gun which he carried illegally and, 
according to the testimony of two witnesses, started an argu- 
ment with and provoked the group at a time when he knew 
they were tempestuous. (Tr. 16, 27, 31, 57, 116, 117, 321, 
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322, 359, 360). In such circumstances a claim of self defense 
is imperfect and cannot avail.” 

Furthermore, while it is true that the common law rule re- 
quiring one assaulted to “retreat to the wall” before using deadly 
force was modified in Brown v. United States, 256 US. 335, 
343 (1921), this decision also stated that “failure to retreat is 
a circumstance to be considered with all others in order to 
determine whether the defendant went farther than he was 
justified indoing * * *.” The jury could conclude that appel- 
lant’s failure to retreat to the obvious, proximate, and safe 
haven of the Woodson’s house, guarded by the presence of a 
friendly uplifted hatchet, was so unreasonable as to deprive him 
of the claim of self defense. (Tr. 28, 75, 189, 199, 252).) See 
Josey v. United States, 77 U.S. App. D.C. 321, 322, 135 F. 2d 
809, 810 (1943) ; Gant v. United States, 83 A. 2d 439 (D.C. Mun. 
Ct. App. 1951). This conclusion is especially reasonable since 
by appellant’s own admission none of the three original aggres- 
sors appeared to him to be armed. A short retreat would not 
have increased the danger to himself. 

This court has, in effect, rejected appellant’s contention ina 
case which provides compelling parallels to the instant factual 
situation. Laney v. United States, 54 App. D.C. 56, 294 Fed. 
412 (1923). In that case appellant escaped a mob into a place 
of “comparative safety” from which he could have gone home 
but did not. The court concluded: 


His appearance on the street at that juncture could 
mean nothing but trouble for him. Hence, when he 
adjusted his gun and stepped out into the areaway, he 


3 Addington v. United States, 165 U.S. 184, 187 (1897) (one has a “duty 
to avoid the threatened danger if he can”) ; Wallace v. United States, 162 
U.S. 466, 472 (1896) (for a perfect right of self defense to exist the accused 
must be “wholly free from wrong or blame in occasioning or producing the 
necessity which required his action”) ; Beard v. United States, 158 U.S. 550, 
556 (1895) (no self defense where the accused carries a deadly weapon for 
the purpose of provoking a difficulty or with the intent of having an affray) ; 
Parker v. United States, $1 U.S. App. D.C. 282, 158 F. 2d 185 (1946), cert. 
denied, 330 U.S. 829 (1947) (by provoking the assault one can sacrifice his 
right to self defense) ; Hopkins v. United States, 4 App. D.C. 430, 443 (1894) 
(self defense does not lie where it appears that the conflict “was in any 
way premeditated by the defendant”). 
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had every reason to believe that his presence there would 
provoke trouble. Wethinkhisconduct * * * wassuch 
ag to deprive him of any right to invoke the plea of self- 
defense.” 54 U.S. App. D.C. at 58, 294 Fed. 414. 


A fortiori, where appellant affirmatively provoked the assault 
on himself, he cannot claim self defense.’ 

There was sufficient evidence in this case to support a verdict 
of second degree murder, as charged. In this atmosphere of 
adultery, illegitimacy, fornication, eviction, early morning 
drinking, profanity, threats, carrying dangerous weapons and 
petty assaults, the jury, in returning the lesser verdicts of man- 
slaughter and assault with a deadly weapon said, in their way, 
“a, plague upon both your houses.” This jury’s verdict is a 
reflection of the conscience of the community. It should not be 
disturbed as a matter of law where there is ample evidence to 
support it.”® 


II. Because appellant received concurrent sentences, this 
court need not consider the question of whether it was error 
for the court below to exclude a police record reflecting 
mere arrests of the decedent Donald Cole and to exclude 
the details of his convictions not known to appellant; exist- 
ing authorities, however, show that this was not error and 
even if it were, under the circumstances of this case it was 
clearly not reversible error 


(Tr. 33, 290-291, 295-296, 328-329, 382-385, 398-399, 409) 


Even though the jury did have before it four convictions of 
the deceased Donald Cole for crimes involving weapons and 


“Nor is this a case which involved a withdrawal. See Frady v. United 
States, 121 U.S. App. D.C. 78, 99, 348 F. 2d 84, 105 (en banc), cert. denied, 

82 U.S. 909 (1965). In the instant case appellant was not involved in any 
argument at the time he went to get his gun (Tr. 310, 350). Even if he 
had been, his withdrawal was not for the purpose of declaring his intention 
of peace but rather was for the purpose of preparing for war. 

“© There being ample evidence of second degree murder and manslaughter. 
it is axiomatic that the case could not be decided by the court. Wallace v. 
Cnited Statex, xupra at 475; Inge v. Cnited States, US. App. D.C. . 
356 F, 2d 345 (1966). Traditionally the question of self defense has been 
for the jury. Broirn vy. United States, supra at 344; Lancy v. United States, 
supra at oS, 294 Fed, at 414 (“the extent to which a person assailed may 
xo, under a given state of facts involving self-defense. is always a question 
of fact for the jury”). 
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violence, and had bad reputation evidence on four different 
character traits and had the concession of the prosecutor that 
Cole was a “dangerous” person who had been “in trouble too 
many times” (Tr. 383-85, 398-99, 409), appellant nevertheless 
assigns as reversable error the exclusion of police records re- 
flecting mere arrests and the exclusion of testimony concern- 
ing the particulars of the above convictions not known to 
appellant (Tr. 290-91, 295, 382). Appellant’s contention af- 
fects only the reputation evidence of Donald Cole and could 
taint only that manslaughter conviction, the sentence for which 
is equal, coterminous and concurrent with his sentence for the 
manslaughter conviction of Bobby Harris. Thus this Court 
need not even consider the question presented. Hirabayashi 
v. United States, 320 U.S. 81, 85 (1943) (leading case) ; United 
States v. Romano, 382 U.S. 136 (1965) ; Moore v. United States, 
117 US. App. 376, 330 F. 2d 842 (1964). 

Assuming, arguendo, that the law is as appellant contends 
it should be and that the trial judge was in error, such error 
was de minimis. Appellant abundantly achieved the basic pur- 
pose of demonstrating that the deceased Cole was a violent 
man. The jury was told of (1) his reputation for peace and 
good order: it was bad; (2) his reputation for violence: he 
could be violent; (3) his reputation for carrying weapons: he 
was known to possess weapons, particularly knives; and (4) 
his reputation for being violent when drunk: he was (Tr. 
383-384). Furthermore, the government stipulated to Cole’s 
four recent convictions: carrying a dangerous weapon (twice) ; 
possession of a prohibited weapon; and simple assault (Tr. 
398-99). Moreover, the government, in boldly acknowledg- 
ing Cole’s nasty reputation, brought out that one could easily 
ascertain this reputation, that Cole was “dangerous”, and in 
closing argument conceded that Cole was a bad citizen with a 
bad reputation who had been “in trouble too many times” (Tr. 
385, 409). Under the circumstances additional evidence af- 
fecting Cole’s reputation would have been surplusage outweigh- 
ing any probative value, and the court was warranted in ex- 
ercising its discretion to exclude it. 

In any event existing authorities clearly support the trial 
court’s action. Under the circumstances of this case the trial 
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court was not obliged to allow any reputation evidence of the 
deceased Donald Cole or any evidence of Cole’s specific acts of 
violence culminating in conviction because appellant, by his 
own admission, did not know Cole and failed to claim any 
knowledge of Cole’s reputation (Tr. 329). The accepted evi- 
dentiary rule is that where a claim of self defense is interposed, 
as a prerequisite to evidence of the victim’s reputation, it must 
be shown that the accused had knowledge of that reputation, 
since otherwise his conduct could not have been influenced 
thereby.”* 

The only exception to the above rule permits testimony of 
the deceased’s reputation, though unknown to the defendant, 
where offered to corroborate evidence of the circumstances of 
the encounter.” In the instant case the uncontradicted evi- 
dence at trial showed that Cole at the moment of the shooting 
was the aggressor, moving toward appellant who was, to some 
extent, backing up (Tr. 33, 328). The dispute at trial involved 
what appellant did: whether he provoked Cole and the other 
members of the group into coming after him. Thus the court 
was not obliged to allow any evidence of the deceased’s reputa- 
tion or the deceased’s prior convictions for violence. The 
court, of course, allowed ample testimony as to both reputation 
and prior convictions. Having no right to introduce the evi- 
dence he did, appellant cannot be heard to complain that he 
was foreclosed from proving all that he wished. 

Even assuming, again arguendo, that evidence of Cole’s rep- 
utation, although uncommunicated to appellant, was competent 
to corroborate the circumstances of the encounter, the trial 
judge did not err in excluding Cole’s police record containing 
only arrests. Preston v. United States, 65 App. D.C. 110, 111, 
80 F. 2d 702, 703 (1935). Nor did the court err in excluding 
from evidence the details of crimes of violence for which Cole 
was convicted.** To appellee’s knowledge this court has never 
held that the rule allowing evidence of an uncommunicated 

2 Wigmore, Evidence § 248 (3d ed. 1940) ; see 1 A.L.R. 3d. 575. 

™ See Evans v. United States, 107 U.S. App. D.C, 324, 277 F. 2d 354 (1960) ; 
1 Wigmore, op. cit. § 63, at 467, 470-71. 


“The government would have foregone any hearsay objection by stipulat- 
ing to the truth of the police arrest reports. (Tr. 296). 


7 


reputation in assault or homicide cases be expanded to include 
evidence of specific acts. 

While this court in Evans v. United States, 107 U.S. App. 
D.C. 324-325 n.2, 277 F. 2d 354-355 n.2 (1960) suggested in a 
footnote that the rule should be expanded, no precedent sup- 
ported the court’s comment. The court in Evans relied on 
Marshall v. United States, 45 App. D.C. 378 (1916) which ruled 
admissible testimony concerning specific past acts of violence of 
the defendant which were known to the person assaulted. The 
case of King v. United States, 177 A. 2d 912 (D.C. Ct. App. 1962) 
is consistent with the court’s rationale in Marshall, for it sanc- 
tions the evidentiary use of specific acts known to the accused 
and, logically, allows third parties to corroborate these acts when 
known to the accused. Reputation evidence has traditionally 
excluded specific acts and appellant offers no reasons why this 
time-honored rule should be changed to allow their use in evi- 
dence except where prior bad acts, known to the accused, could 
be considered by the jury in weighing the justification of a 
claim of self defense. 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Davin G. Bress, 

United States Attorney. 
Frank Q. NEBEKER, 
Rosert Keniry WEBSTER, 


Assistant United 
States Attorney. 
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